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! SeelriT MEVORACH, INSOLVENCY WITHIN MULTINATIONAL ENTERPRISE GROUPS 13 (Oxford University Press,
20009).
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F B2 FF (foreign main proceeding) B 4 5] JE F 2 12 % (foreign non-main
proceeding)® « [NIIL » B ESEIRY A i > it I PAEB A X ERZE P02
FirAE 3 A BB N & ST (establishment) 2 FirfEHERE - —fRTTE > BB AL
Ry N FIEGE NAHARI - w8 A e Hat i st e 2 S A e i By 1 2 A [ o0
FITAEH o 22 7% T S22 P e St B i A St AN (5] - ERIBR 2 o B R (R HE o0
(= P R By B e A b= S o T e R et e B S50 A

(CVHAE
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R AL ) ZRUE - SRt AR PRI L R > DUy AR AEIE H AN A =

> See UNCITRAL Model Law on Cross-Border Insolvency, Article 2 (b), (c).
* SRINA THEEE ) F 4 BORE T COEROBREIC L AWETLSBHAORII T - EEE
MENTH 555G L HARENICERER /7 BIUIMEZ AT 5 & ZICRD EAZD
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T HIENTEAEMRET HRENICHD 6D ALY - (552TH),
T SRR H o Wk - REE4TE > HEM 0 2007411 0 H152-
P 2RIRA TEMEAE ) B 5 RS 1IERE T EABRT - Ao T 2 EEROTE
H (ANENZ E 72 B EFEFLADH 55E2H > L ~HARII BT 217 2 EHEMOFTEH) 486
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SAAHIE MR -
(Z)VHAE

FA T 3 I & 1F 2 3 - FIARHAPAY 15 47(2003 )4 5 1 H

PRk 17 ££(2005 £E)1 A 1 HoppliEsitifT e T &1t EAE ) & "L BE5E
EEEL AT MEINE N Z AL - SeERd Nl N BRI 52 2 P R

P 2RIHA TAMEAE ) E 4 RHEE T ZOEEOBEIC L A TLBMEDOHIITIE - #E
REHPHARENICEEMEAT L EIIRD ~TH5ZEBTES <
Y BRGNS TS | A BOEE | TR R A R o BB (RS A BB A T M T A
B BB E N A EEATE  BEH TP e 2 AR ERE - BTN
B HAR P B £ ESEFR AR 2 7 AR EEE - (55 1 TH) R ReRATRAE EE AR - HIfR
5 NEHGE N\ FZ T ER 2 7 AR EEE - (55 2 18)
U SRIEE TIERAEMEE ) B TLIEFRE | T AR ERERRE Y AFEM - MANEITE
AR o
12 See UNCITRAL Model Law on Cross-Border Insolvency, Article 13,1 (Access of foreign creditors to a
proceeding under [identify laws of the enacting State relating to insolvency]): Subject to paragraph 2
of this article, foreign creditors have the same rights regarding the commencement of, and
participation in, a proceeding under [identify laws of the enacting State relating to insolvency] as
creditors in this State.
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Ve PRI DU AR AR 2 8T > BRECE R Y8 0 A E AR AR

B SRIRA T EAE ) 3 - TANELASUZANEE AL - FATLUCEIL BAA U
HASEAN L [E—DHifita T % o SSREAR L 58 3 HE T /NEASULINEE AL
WEFG - BT EFHOMECLLREFL (AT TR8FEFH, L) o) RUEESEZ
EIDOMEIZ L 2 EHEDTFLE (IFZDZEICBWT THETSHE ) L4 5 <) (L ~ HA
AN HAENE BE—D#fiI2HT 5 |
" SRR TONSEI IR R IEEAR R RAR BN | 5 3 RRE ¢ T ANE A SULSINERE AL - ERIEED
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U SRIMETE > WA —RER > 19844 12 AR H 43
" SRS WS ZRESF 0 198845 11 HE 3 0 H 48 -
7 See UNCITRAL Model Law on Cross-Border Insolvency, Article 5 (Authorization of [insert the title of
the person or body administering reorganization or liquidation under the law of the enacting State] to
act in a foreign State): A [insert the title of the person or body administering a reorganization or
liquidation under the law of the enacting State] is authorized to act in a foreign State on behalf of a
proceeding under [identify laws of the enacting State relating to insolvency], as permitted by the
applicable foreign law.
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1. UNCITRAL " P[RR EEfE &L |

EEEE S 2 Z B G " IR EREE ) BRI E o3 o aH B R Al
(hotchpot rule) » BHE RS MNE R E e BEAR P JE1G-E0 0 T (8 2 (o A, 25 ELAEL ] I
(L {EHE NIES A E ZEEONRINZ AR AT G 2B E » HAERE A ORI
FERZFF 256 - FITH hotchpot rule » {44558 HARFIIEAL (e A 2758 2 (S
N EHALENAAL AR ARAEZRIFEEBIZ B ERT - AMSEEEIE > LAV
BT BEE

2. /AAGE

A TR | B S R ER B BIERE BT AR RIER
PRI Z BETR - BB H A B 2 IS N T (ERER] > B EE (R E 208
% - Hz A2 (S - S2IERT - HEEE 2 HREEEA
FHOZHE S8 PEEAGHRAE TR - AT 25 E bl G
N R EAR EINE AR (e NS B2 /FE 2 FIEEPI e b - A2tz
SyBC* - I - B THEEEE ) 785 [ hotchpot rule - DU fEE ATERSEY
B S TR A

AN HA T &8 40% | JREEA hotchpot rule 2 FiE -

22 See UNCITRAL Model Law on Cross-Border Insolvency, Article 32 (Rule of payment in concurrent
proceedings): Without prejudice to secured claims or rights in rem, a creditor who has received part
payment in respect of its claim in a proceeding pursuant to a law relating to insolvency in a foreign
State may not receive a payment for the same claim in a proceeding under [identify laws of the
enacting State relating to insolvency] regarding the same debtor, so long as the payment to the other
creditors of the same class is proportionately less than the payment the creditor has already received.
3 See B. WESSELS, WESSELS INTERNATIONAL INSOLVENCY LAW 440 (Kluwer, 2006).
* SRIAAR AL ) 5109 (RHLE | T IREEIEE L  BETSRHEOIELD o RIC B
PEM B3 AWEE THMNEIC B % & DITXT L THEFIZATEL 72 2 &2 L D SEEFEHREIC DL T
FREZTIEGETHOTE ZFDFE 2T HRIDEEDEIC DV T EFFICSIT 5 2
EMTED
P SRIAA THEEL ) 5 102 (RS 2 TEHUE T E—REHOMEI L D EE 2T
EIEE RO EENRICHRET 28 & T W EEEE L Z DfEZ 2T I EREDOFICI DN
T FEIEETTEST D2 ENTE A0 <
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JEHh EEREREN R AT EREZ R SRS NEUER T Z B B AR
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L fe T AR Ry BEEEHIE B AT — MR E S N 2 B EHE A 2 (B RS
Bif% o BCHINE—EB AN KA E 2RI - S kLR R
e AN BB MNER 2 B A PR EEAZ s - HAU )R] RN B AR AR KA MR~ &
EOAE - AL - IR R E5% - BIE PR — B2 (unity of bankruptcy)
BB A\ EEN > BB - ERFREEEE? - IR FrEE— A8t
7EZ JR A - BIRELERS » BB A ~ B — B A et (single law-single court
system ) JH 77T B — B PR 4H 48 il i B — R PRI 05 e P BE — B PR A VA B i
M EEA AR T » R SEENEAE > TAUIER - Hit - AR E
1EFUE K 3 Z(modified universalism) » 1 B HrF2fE 1 75 ZE (interim solution) » {{(&
B K EFEZ ik ECEIE M B R S B B RHEFS A2 EEE
SRR EhnLASE A S e » H HARRITER S LMa e fF By e THY A PR B AR
Z B [ DAL E By - S A PR B Py 2 BT » S DARG & (ancillary) B 2K
(secondary) i R EEAR P > 1 > DA 2™ -

ERTrRESR > AR L e E 3 2 (BH WINEB A Z A H
FEPREUBH 22 - DI EAFERTEM IR Z H L T SN ES A ZBERY
KEF > DETRHEEABRIIEZEE - 52 IIREB AN EY E L ME =
RN EZ R o IR B ER N2 BIE - fam L AR N - ST
PAUEERAE > B RG] AR SRMES N ZABIE » AT Rl E
& BRI - SNEIR7E B S A AL AR 2 R AR s -

1. UNCITRAL " FE[ERIf EE SR |

Bl aHEIEE 5Z 8 Y " ISEBEREDE | WA E —WZER ZHIE

1 See I. F. FLETCHER, INSOLVENCY IN PRIVATE INTERNATIONAL LAW 13-14 (Oxford University Press, 2005).
32 .

Ibid, 11-12.
* See IRIT MEVORACH, INSOLVENCY WITHIN MULTINATIONAL ENTERPRISE GROUPS 69 (Oxford University Press,
20009).
* SRS BRGNS 2 DT R E B AR A BUARE S e
2003412 H » EH 79 -
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B ESEM > NETEEBWERRPAEZEE T e AR B E IR EE R
(B8 PR A 6] — (5 5 AL HA AR 2 fp ™ -

2. /AAGE

HAAE A 12 ££(2000 )11 H 29 HHIE " 5N B 72 pr B Fr K Ee 2 B A
(FNEIEIE AR T L DARZHR BN B9 205 DAl - BINEE TR, R T &t
AT SRREURS B T AR A R E R EA 2 SR E B R
{biefe 2833 - A2 iHpa PR S BRI e B e R SR SR BRI T PR O
TEEN ERS N o SRR LI R B AR B A R AT M B o R
Z - HABRK 13 (2001 5)3 H 31 HIEF1T " SN E R ARG e PR
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— R GEIRTT THEL ) (EREUBH 2 A - JRE - SNER
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EMHSHEIEE 5Z8Y " BEEREE ) KESBIDEPRIEE R EE
SEReZIS > BT A HEIEETT > BINREIEER - 28 AT LRI EIE
27K SEE S EARE L 77k » SRS @ 32 2 A S EIRA] - FTan=]
EER LRIGER  THUEE ) B 4 TRETEFRSNEL AR B & B A A AE
B Z e 2 50 BIANBIR A B & 2 0] » AN R NAEHRE Z e - AFF
SRS ESNEL AT EN AR TP AT Ry = B T o 0] THR A B N ERE Rt

> See UNCITRAL Model Law on Cross-Border Insolvency, Article 2 (b), (c), 28.
* SEINAE THEEL ) SIE N B TadEAE SaE k-
Y 2BEMELEE > A - EAE - BEDHIR T A BEIERER Y KTy 7 WHEEEER L 0 2005
10 H > H 300 -
*® SR8 THEE ) B A RE T RSNSOI A N S e o SIS A SR
MNAEFEZ A 7E - NAERTT -
* SRR AR 85 R A T 1592 SRR A - T IR SN R T B EE AR SN B A -
TME TS N B 2 AT HRElZ A ZE AR AT B A S VU E A IHSC - A A BIPE R A 3 2 SR A
M= AR BOTFRREE SEE - BB ASWEE N ERTER 2 SN - BTN &20H AT -
RIS R 2 [ B ARSI AR HIAZ 2007 T XA B G AL 7 AR T
Ry T B EE S 23T IR EN T RSB ZE » 1T eE A AR BRI B
M M - R ESF ARFIZ HR - e -
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B NBEREANSCEEREAZBTY « 141 - SUAEH LIE SR 3%
TS fRRE 2 IS - TARED Y NER e B A\ E RS 2 & A Eg™ - DIFIE A
Gy 2 B o RELERS - BIE EEE B EalEE RoEE M+ 5% 2~ SRS -
wo o BRI NBLARE AT Ry B LR ABURE RN ZEH] (55 RS
77 B E B SR E AN (B AL B8 Z I T IR e 73 B
AT RMSEEERR - e A28 B AVAMER TR | 5 A RFTDE Z B
T MR R -

(2 )FHEREH] v. B BRI (B e F 38)
1. UNCITRAL " F5 B 2 a2 |
HEREEE 5Z e N IEEEFREE | GEREE TR K FE o Bish

B EERRBEAR 7 2 20T > BRFHEHIRZE ] (recognition of judgment) « JRE[ > ZMNE]
BRSNS RIABL AR H & S BoRRKEEAE YN E B da T T~ S NE G 22 iR 2
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XETH A ETEHE RN ARehl 2 B 2 e A AR TR 2 W 2 207 BSNEI e B
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% o M RERIREIES A AEE N 28 > MGGERE RN ERZS - FLIEIER A 4 RARETL
ARG - BENAGINER 98 A 2 A 27 HWEEER 555 0980001022 HFpHSC K 98 4F 4 A 17
HMEBER 555 0980006602 HFpHC » Fites T YNSLARTRT Ryl a2 ] o FRER RKEHATT »
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EERIEEANZ BT o BB ELSE 4 GR2HE - WARHERE AL BT Paul Jeremy
Brough ~ Edward Simon Middleton K7 Patrick Cowley = A A#i FER A 758 AT » R EEZ =
NEFEB A Z i A RFEW LT AR SRAZ S - EEf A EREVAME RSO &
PREICHIE 98 FEFEHERE TR 514 SR EERE 1 2T > SEEE EREE A S AMER# BER ATEAR
A EREEAN T ZIEMTHL - | SR8 AR 99 FFREHITE 1360 5EREHE ¢
P N EEENERTIRBEEN > BhAEZET A WREIAENEASE 8 (REFH - & AFTE T
TSR AT 2 [EFEE A Paul Jemery Brough~ Edward Simon Middleton 52 Patrick Cowley = A
BE&S = b 77 ARE DA 98 SR A 56 514 SR EERL T HERLIE = AR FRBIR NS R AR A LET
FE2uMAE ZEERMA » BAIREBA S S EHERERTR » & S MAE B AT S A
B2 i ETEAFE AR A Paul Jemery Brough ~ Edward Simon Middleton & Patrick Cowley = A ( &,
K& 13 H)» RIFEE AN EEHRFZEY] Paul Jemery Brough ~ Edward Simon Middleton &
Patrick Cowley = A BB SaMNAE ZAEMRIA » BIEEAE - HHids NS 2 B E I
EHZ AT EEMNAE EERIAN (RARES 26 H ) P AT 5R_Ei = A EREUEENE
RSN ETEREIRA W ZE - A = ARE SN S ZEEEEA - HERE
B » AEAH o BERY -
" SRR T T AR 96 SRS ETTAS 44 SREETEHIE © BRI AR HR 2 SR - RIS
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SN EIEERZ {58 ]7> DIP 2 (Debtor In Possession) B EEA2 [ » PRI ARE(EE A >
R o] (S A\ PR - X H AR MR R AR 2 RS2 (R F R e
ORI EE R AR A B H B T INSIEE R PEAR T AR ER IR B A | PRI
PERE 2 ERERR - S 2 B AR N R E R AR 2 B R A (R - =
T ~ 2 ZEFTECETSATE - SN E B A3 R AR L% & N (B 2 i PRAE B 3R K
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2 See UNCITRAL Model Law on Cross-Border Insolvency, Article 15.1 (Application for recognition of a
foreign proceeding): A foreign representative may apply to the court for recognition of the foreign
proceeding in which the foreign representative has been appointed.
* See UNCITRAL Model Law on Cross-Border Insolvency, Article 17,1 (Decision to recognize a foreign
proceeding): Subject to article 6, a foreign proceeding shall be recognized if: (a) The foreign
proceeding is a proceeding within the meaning of subparagraph (a) of article 2; (b) The foreign
representative applying for recognition is a person or body within the meaning of subparagraph (d) of
article 2; (c) The application meets the requirements of paragraph 2 of article 15; and (d) The
application has been submitted to the court referred to in article 4.
* See UNCITRAL Model Law on Cross-Border Insolvency, Article 20,1 (Effects of recognition of a
foreign main proceeding): 1. Upon recognition of a foreign proceeding that is a foreign main
proceeding, (a) Commencement or continuation of individual actions or individual proceedings
concerning the debtor’s assets, rights, obligations or liabilities is stayed; (b) Execution against the
debtor’s assets is stayed; and (c) The right to transfer, encumber or otherwise dispose of any assets of
the debtor is suspended..
® SRIEA THNEEI R RPN | 5B 2 55 1TSS 1 ROHE - TANEBEIRE T4 -
SNEICHLILT SN FEHT ~HEFA - BAETF4  BAFLR IFTERFRICHYT5 8
DEND o
*© SRIEA THNEEI RIS RRIRENA ) 5B 17 R 1 TEALE ¢ TONEIREI A - SNEE
PEAMEEFE A3 L 12T 6 M T 2 ENCAEFBSE O(EFT Y=AT 22T UL BB H 558121
AP L~ LZSNE R FLICDONT ~ ZORBOHFILTET LI EMNTES o
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> See UNCITRAL Model Law on Cross-Border Insolvency, Article 26(Cooperation and direct

communication between the [insert the title of a person or body administering a reorganization or
liquidation under the law of the enacting State] and foreign courts or foreign representatives): 1. In
matters referred to in article 1, a [insert the title of a person or body administering a reorganization or
liquidation under the law of the enacting State] shall, in the exercise of its functions and subject to the
supervision of the court, cooperate to the maximum extent possible with foreign courts or foreign
representatives. 2. The [insert the title of a person or body administering a reorganization or
liquidation under the law of the enacting State] is entitled, in the exercise of its functions and subject
to the supervision of the court, to communicate directly with foreign courts or foreign representatives.
 SRIEA T BEEEE | 5 245 RIS T REREE I AL CIEEEIC DL T OSNEFEIRE IR T4 (41
E TS N T4 T - BEFHNEIHEFFIHELET 28D 0 ) LIFZDEIZBWLTE
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W% $ HHER A 52D c LT ZOEICBWTELU ) (KL ~ WEFHOMIELSE
D 12 DIZ B IR OME R DR 2 KD 2 2 E N T & S < (BB 1 HFPRICHE T 554612
(3~ BZREE A~ SNEE I AT L~ SMENEIREAR F-4¢ D 3 1F /2 D T2 DI D ZE 3 Tih 1 e
UEHORMEE T 5L OBDLEDET 5 - (FE2H),
SRIRA T EAE ) 242 fEIE  TEM AL A DL T OINEFIRENEE T4
UMETCHEESN - F4TH o> T EFLGUIHEFHRICHET28D52 0D LIFEL ©)
D3 HEE T MRS NEEREAIE T2 BT 2HMNEE A (INEEIZELBEFFEC 50 TR
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DT DI E LTSI OER DR KD 5 Z N TE 5 < (5B LIR)FIHICHET 5581
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% See UNCITRAL Model Law on Cross-Border Insolvency, Article 11(Application by a foreign

representative to commence a proceeding under [identify laws of the enacting State relating to
insolvency]): A foreign representative is entitled to apply to commence a proceeding under [identify
laws of the enacting State relating to insolvency] if the conditions for commencing such a proceeding
are otherwise met.
% See UNCITRAL Model Law on Cross-Border Insolvency, Article 12(Participation of a foreign
representative in a proceeding under [identify laws of the enacting State relating to insolvency]): Upon
recognition of a foreign proceeding, the foreign representative is entitled to participate in a
proceeding regarding the debtor under [identify laws of the enacting State relating to insolvency].
* SREIRA THIEE | F 246 HIRE - TANERI AL « EHEIC OV THEETSBIBDHIIT
ETLHIEMTES - (BB LEYNEEM AL ~ ATEOHIL T &2 T % & &L ~ WEFLFHBDR
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% See UNCITRAL Model Law on Cross-Border Insolvency, Article 25(Cooperation and direct

communication between a court of this State and foreign courts or foreign representatives): 1. In
matters referred to in article 1, the court shall cooperate to the maximum extent possible with foreign
courts or foreign representatives, either directly or through a [insert the title of a person or body
administering a reorganization or liquidation under the law of the enacting State]. 2. The court is
entitled to communicate directly with, or to request information or assistance directly from, foreign
courts or foreign representatives.
% See UNCITRAL Model Law on Cross-Border Insolvency, Article 27(Forms of cooperation):
Cooperation referred to in articles 25 and 26 may be implemented by any appropriate means,
including: (a) Appointment of a person or body to act at the direction of the court; (b) Communication
of information by any means considered appropriate by the court; (c) Coordination of the
administration and supervision of the debtor’s assets and affairs; (d) Approval or implementation by
courts of agreements concerning the coordination of proceedings; (e) Coordination of concurrent
proceedings regarding the same debtor; (f) [The enacting State may wish to list additional forms or
examples of cooperation].
® SRk G —ERRIREE]  EIR AR BER 5 VM SRS EIRENEER R
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7 See UNCITRAL Model Law on Cross-Border Insolvency, Article 12.
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The Bankruptcy Regulation of Multinational Enterprise
Group: From a Comparative Analysis

Wang Chih-Cheng *
Abstract

Increasing the development of economic globalization, modern business activities
often cross border, multinational enterprise group (MEG) has become large-scale
enterprises operating on common mode of organization. When the MEGs are in
financial difficulties, bankruptcy may be adjudicated by the court upon the petition of
themselves or the creditors. Although individual member companies legally have
independent legal personality, but in reality it is difficult to keep out of the affair in
the context of cross-border insolvency. In a case of MEG collapse may raise several
affiliates enter into bankruptcy proceedings in different national jurisdictions. In
cross-border insolvency case, not only many of MEG’s stakeholders are involved, but
also the legal relations are very complex. The main issue regarding how bankruptcy
laws differ among countries should be integrated, in order to reach the goal of
ensuring the creditors will be treated fairly on a global basis. Due to the bankruptcy
type of MEG may be varietal, how should the optimal coordination within the

different bankruptcy laws, in fact, complex problems.

Theoretically, once occurred transnational bankruptcy event, it will be ideal
solution to deal with scattered in world around of assets through a unified single
bankruptcy proceeding, and to solve effect dispute of domestic bankruptcy
proceeding and the abroad bankruptcy proceeding. Although the ideology of
universalism suggests a universal effect to bankruptcy proceeding, those who
generally realize the difficulty in putting such a regime into practice on a factor of
independent sovereignty. Hence, an interim solution suggested by universalism is
“modified universalism”. Modified universalism aims at ensuring the equal treatment
of all creditors on a substance basis, and adopts the approach of coordinating the
effect of bankruptcy proceedings in different countries by the way of recognition and
assistance process.

First, this article describes the characteristics and types in the case of MEG’s
bankruptcy, then realize the special issues and practical difficulties of bankruptcy
proceeding. In order to portray the full picture of legal regime of MEG’s bankruptcy, it
will respectively explore the cross-jurisdiction of the MEG’s bankruptcy, the effect of
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cross-border bankruptcy proceedings and legislative principles and other related
issues. The next part will discuss multi-national cooperation and dealing with MEG’s
bankruptcy proceedings. Finally, it will suggest a brief conclusion.

Key words: Transnational Bankruptcy, Multinational Enterprise Group, Territorialism,
Universalism, Mutualism.
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