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Should we care about a “space for ethics” in financial regulation? 

 Ethics in this context means fair business practice taking account of  the 

needs of  the community over and above what is required by law.  In 

answering the question, the following points should be considered: 

1. The reputational damage caused by the GFC has not significantly abated 

2. The GFC showed the limits of  market discipline 

3. The law in the form of  financial regulation is crucial but: 

 (a) it is impossible to provide rules which cover everything 

 (b) the spirit as well as the letter of  the law matters 

 (c) a significant current issue concerns the volume of  regulation, 

particularly for international institutions 

 (d) over-regulation can stifle innovation 



This presentation 

• describes how banks identify “ethical” issues in codes etc 

• gives examples from China and the UK 

• discusses the “implementation” issue – i.e. can such principles be given 

useful content in practice? 

• expresses some preliminary conclusions 

 

 What the banks say: 

 “ … we do not look to prevailing “market practices” as an indication of  

appropriate behavior.  We base our decisions on legal and regulatory rules, our 

Code, our Business Principles and our values.  For the people of  Goldman 

Sachs, ethical behavior is inseparable from integrity and good judgment” 

(Preamble to Code of  Business Conduct and Ethics). 

 



Basel Committee on Banking Supervision 

 In the wake of the crisis, the Principles for Enhancing Corporate 
Governance set out by the Basel Committee on Banking Supervision 
in 2010 say that a demonstrated corporate culture that supports and 
provides appropriate norms and incentives for professional and 
responsible behaviour is an essential foundation of good governance. 

 The BCBS Principles also make clear that a bank is expected to have in 
place a code of conduct, or comparable policy document.  Such code 
or policy should “articulate acceptable and unacceptable behaviours”.  
It “…should also discourage the taking of excessive risks as defined by 
internal corporate policy”. 

 Banks have complied with these principles in various ways by 
producing codes called codes of ethics, conduct or the like. 



Bank Country  Code of  Ethics/Code of  Conduct 

1. Industrial and Commercial Bank of  China (ICBC) China Annual CSR report: Chairman’s 2012 statement mentions 
building a Code of  Ethics 

2. JP Morgan Chase & Co.  U.S.A. Code of  Ethics supplements the Code of  Conduct (latest 
version June 2013) 

3. Bank of  America U.S.A. Code of  Ethics has 11 key themes (including “We act 
ethically”): the Code was amended 25 April 2013 

4. HSBC Holdings U.K. Among other Codes, Business Principles and Values, there is 
a Code of  Ethics applying to Senior Financial Officers 

5. China Construction Bank Corporation China Annual CSR report 

6. Citigroup U.S.A. Code of  Ethics for financial professionals April 2012 
supplements 2011 Code of  Conduct 

7. Mitsubishi UFJ Financial Group Japan Principles of  Ethics and Conduct 

8. Wells Fargo & Co. U.S.A. 2012 Code of  Ethics and Business Conduct 

9. Bank of  China China Annual CSR Report 

10. Agricultural Bank of  China China Annual CSR Report (core values underlying integrity and 
sound operations). 

Compliance by the top ten banks in The Banker’s 
1000 World Banks (1 July 2013) 



Compliance by banks categorised as G-SIBs by the Financial Stability Board 

28 such banks are currently classified.  There are notable regional concentrations -- 8 from 

the USA (Sarbanes-Oxley requirements in s. 406 ), 16 from Europe, and 4 from Asia (3 

from Japan, 1 from China).  Their “ethical” values are contained in a wide range of  

sources: 

Code of  Business Conduct, Ethics, or 
similar 
Code of  conduct or similar 
Annual Review 
Charter 
Code of  Ethics for directors and 
Senior financial professionals 
Corporate Governance report 
CSR Report 
Explanation of  Compliance with 
relevant rules 
Obligations of  senior financial 
officers (webpage) 
Statement of  Compliance with 
relevant rules (webpage) 
Values or ethics (webpage) 

With thanks to Roland Susman, Dr Costanza Russo, and Ayah El Said 



 The law sometimes provides an underpinning: Article 5 of the PRC 
Companies Law is directed to CSR.  It provides that: 

  

 “When undertaking business operations, a company shall comply with the 
laws and administrative regulations, social morality and business morality.  
It shall act in good faith, accept the supervision of the government and 
the general public, and bear social responsibilities. …”. 

  

 CSR covers wider ground than ethics in business, but can be seen as part 
of the same picture. See further Shuguang Wang, Financial Ethics (Peking 
University Press) 2011 

 

Companies Law of the People's Republic of China, Art 5 



CSR in banking practice 

In general, ethical requirements of  the kind under discussion seem to have been 
built into professional conduct rules in China in three tiers.  The first is at the 
watchdog level through the China Banking Regulatory Commission.  The 
Commission issued Guidance on Professional Conduct for Staff  of  Banking and 
Financial Institutions in 2009. The second is at the industry association level, in 
that the China Banking Association issued Guidance on Professional Conduct for 
Staff  of  Banking and Financial Institutions in 2007.  The third is at the 
institutional level, in that the major banks have produced their own sets of  
employee codes of  professional conduct, codes of  compliance requirements etc.  
It seems that the principles and rules set out in these documents are similar to 
those in other international banks. 

 

In Hong Kong, CSR is well established in commerce and finance.  A number of  
banks have signed up to the Hong Kong Corporate Social Responsibility Charter. 

 
 
 

 
 
 
 

With thanks to Dr Bo Xie of  Dundee University and Zhao Yang of  White & Case 



Developments in the UK 

A Parliamentary Commission on Banking Standards was established 
in July 2012 in the wake of  the problems with LIBOR to conduct 
an inquiry into professional standards and culture in the UK 
banking sector.  The final report of  June 2013 makes 
recommendations “around sanctions, standards and remuneration 
in order to strengthen accountability and incentives for bankers to 
behave ethically and in a way that supports the long term 
sustainability of  banks” (Government response of  July 2013). 

 

There will always be an important place for sanctions in aid of  
compliance.  But there is also a place for encouragement of  good 
standards at the voluntary level. 



UK Banking Standards Review 

Following on the report of  the Parliamentary Commission, a 
Banking Standards Review has been set up that is intended to 
encourage better banking in the UK. The project was launched in 
September 2013 by the chairs of  Britain’s six largest banks and its 
biggest building society. 

 

The goal is to create a new organisation to help raise standards of  
competence and behaviour among bankers doing business in the 
UK.  It is not intended to duplicate the work of  the financial 
regulators.  It is presently scoping its work with a view to reporting 
in March 2014. 



Can “ethical” standards work constructively in a financial institution? 

The case of Barclays Bank 

Following issues arising over LIBOR, Barclays commissioned an independent review 
of  its business practices and culture, which reported in April 2013.  The Salz review 
made a number of  recommendations as to the bank’s culture and business model.   

  

The review said that legal rules need to be supplemented by a clear set of  values that 
are understood through discussion and application, and that develop into a culture 
which tends to ensure good rather than bad behaviours.  

 

This cultural change is seen not only as part of  proper business practice, but as an 
essential aspect of  effective regulation: 

 

“Regulators need healthy bank cultures to enable them to do their work effectively. They can never 
have sufficient resources to monitor every bit of  the banks’ work, so culture is the crux to ensuring 
that organisations comply not just with the law but with the spirit too. Markets rely on rules and 
laws, but those rules and laws in turn depend on truth and trust. Better cultures should require less 
regulation, fewer laws and fewer regulators.”  

 

 



Can “ethical” standards be practically implemented  

in the business environment? 

• recruiting (particularly for senior managers) may look beyond 
candidates’ financial performance and include an assessment of  
their fit with the bank’s values and culture 

• learning programmes for staff 

• regular updates to code and annual attestation by employees as to 
compliance 

• targets against which to assess progress on embedding values 

• board-level ethics committee (perhaps with a broader CSR remit) 

• remuneration structure 



Interface with financial regulation 

Standards of  this kind are not legal in nature, nor are they like “soft 

law” regulatory guidance. 

 

One way of  encouraging adherence is by a “process-based” 

approach.  In other words, regulators would not determine the 

content of  standards adopted in codes etc, but would as part of  

oversight consider the extent to which a bank took its ethical 

standards seriously. 

See:- 

 Awrey, Blair, and Kershaw, Between Law and Markets: Is there a role for 

 culture and ethics in financial regulation?, 38 DEL. J. CORP. L, 191 (2013) 



Some conclusions (1) 

 (1) The idea that ethics, and in particular an ethical culture, has a place in finance, 
is widespread.  It is seen to be an essential adjunct to the law as it applies in the 
form of financial regulation. 

 (2) Financial institutions, if not necessarily embracing the idea, seem increasingly 
comfortable with it.  Whether this is an involuntary response to public pressure, 
or is the result of corporate social responsibility principles mandated by the law, 
or is simply a reflection of a good business case, does not really matter, because 
the potential for improved standards are there.    

 (3) It is recognised that promoting ethical behaviour within an institution is a 
matter of culture.  This cannot be legislated for, and comes through adoption by 
example, particularly from a bank’s leadership. 

 



Some Conclusions (2) 

 (4) One means by which banks have sought to do this is through “codes of 
ethics” or documents having similar effect.  The significance of these documents 
is that they represent an attempt by institutions to articulate their own view of 
what is meant by “ethical conduct”.  This is important, because what conduct is 
ethical is not always easy to pin down in the highly competitive commercial 
environment of international finance. 

 (5) These codes should not be treated in the same way as legal obligations, or 
seen as quasi-binding as is the case with formal guidance issued by regulators.  
The reasons for this are twofold.  First, the duties are necessarily expressed at a 
high level.  Second, they are properly treated as aspirational in nature, in that they 
implicitly acknowledge that standards aimed for are not necessarily achieved.  

 (6) Further analysis of the codes could usefully be done to identify what is 
common ground, and where the differences are.  Common themes appear to 
revolve around the fair treatment of customers, and the avoidance of socially 
excessive risk taking. 



Advantages and disadvantages 

 The advantage of such an approach alongside financial regulations is 
that it encourages good business practices without the disadvantage 
of further regulation, and without detracting from necessary 
competition and innovation.  On the debit side, since it is voluntary, 
it may become a paper exercise.  However the potential value of 
improved standards means that this subject is worth pursuing. 

  According to the CFA Institute/Edelman Investor Trust Study 
(New York, 14 August 2013), investors cite compliance with a 
voluntary code of ethics and maintaining independence and 
objectivity as actions that matter most.  The President of the CFA 
Institute commented on the “… significant opportunity for 
investment professionals and firms to actively build a culture where 
ethical practices are valued as highly as investment performance.” 



The issues are old ones.  It is only the 

context which is new. 


