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A global trend towards the criminalisation of cartel activity can be detected at present.
What was once primarily a US phenomenon has become an international one, with
countries as diverse as Israel, Brazil, and Australia pursuing a policy of cartel
criminalization. The existence of criminal cartel sanctions in such countries is invariably
justified as a necessity to ensure an effective competition policy. This presentation aims
to explain the primary (theoretical) justification for the use of criminal cartel sanctions
(namely, economic deterrence) and to evaluate some of the inherent, challenging
problems associated with such sanctions when used to achieve the aim of deterrence of
anticompetitive behaviour in practice. In doing so it seeks to provide some insights into
how best to ensure that cartel criminalisation improves the effectiveness of a criminalised
regime’s competition policy. The presentation is divided into two substantive sections.
The first part outlines in detail the deterrence-based theoretical justification for criminal
cartel sanctions, thereby providing essential context to the discussion that follows it. The
second part of the presentation critically analyses two important inherent problems that
arise when criminal sanctions (i.e., custodial sentences) are used in order to deter cartel
activity: the difficulty of securing efficient competition law enforcement when criminal
cartel sanctions are employed; and the need for connecting the criminalised cartel activity
to morally wrongful behaviour. Following the analysis of these problems, some concise
observations are offered on the intersection of competition law and criminal justice.

Dr Peter Whelan is an Associate Professor in Law at the School of Law, University

of Leeds. An expert in competition law and criminal law, he has published widely on
cartel criminalisation and recently completed a monograph analysing the theoretical, legal
and practical challenges of European cartel criminalisation, which was published by
Oxford University Press.
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