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        Liquidation of enterprise is a legal action to be exercised, when an enterprise has been terminated due to some causes, to finally settle, evaluate, handle and distribute its property, credit, debt and outstanding affairs. As provided in China's existing enterprise laws, any enterprise terminated due to any cause shall be liquidated according to the legal procedure.  However, as the liquidation of enterprise termination due to non-bankrupt cause is an entire self-action with neither restriction of legal provisions nor effective supervision mechanism, the enterprise shall, under the guise of liquidation, dispose property for dodging creditors or cancel the enterprise without liquidation.  Such cases are very frequent in China in recent years that not only injure heavily the creditor’s interests, but also interfere the normal social economic order.  Creditors will file petition for liquidation to local court in the cause of protecting their interests through special mandatory procedure as liquidation.  While the debtors will fail to get the credit paid because it is difficult to identify weather the non-bankrupt enterprise has the qualification of bankrupt subject because there is not applicable scope of application of current bankrupt system of China. This thesis states my viewpoints on solving the above issue through substantial analysis on non-bankruptcy liquidation and bankruptcy liquidation and the difference between them.

I. Ordinary Liquidation

    Non-bankruptcy liquidation, also called ordinary liquidation, that has wide suitability of subject application including all current enterprise types in China. The enterprise types include: state-owned enterprises, collective enterprises, enterprises of Chinese-foreign investment, Chinese-foreign cooperative joint ventures, and exclusively foreign-funded enterprises (classified with ownership); company enterprise, partnership enterprises, and individual-funded enterprises (enterprise formation classified with the standards of capital structure and liability form). This thesis does not include liquidation of partnership enterprises and individual enterprises as they are non-legal-person enterprises.

    It is provided in current enterprise law and company law of China the cause of ordinary liquidation is non-bankrupt termination including two categories.  One is voluntary termination, i.e. voluntary disbanding, performed in: (1) The business term agreed in constitutions, agreement or contract has expired or other causes of dissolution regulated in constitutions has occurred. The enterprises shall be dissolved as the business term specified in the articles of association, agreement or contract has expired where is no will of prolongation, or the dissolution cause specified in constitution is established.   (2) The enterprise shall be dissolved subject to agreement of 2/3 or more shareholders after the management of the enterprise has decided to dissolve the enterprise.   (3) Inability of continuous operation when the enterprise has suffered great loss from force majeure. The enterprise shall be dissolved under its own decision when it has great loss due to severe natural disasters or war that bring inability of continuous operation.    (4) The enterprise has failed to reach its target satisfactorily and where there is no prospect of development has been found.   (5) The enterprise is dissolved due to merging and split.   Another category is the mandatory dissolution, including (i) Dissolution under the decision of institutions authorized by the State for investment or department authorized by the State as well as competent department of the government.  Those exclusively state-funded enterprises shall be dissolved under the decision of institutions or department authorized by the State.  State-owned enterprises of other types or Chinese-foreign equity joint ventures, Chinese-foreign contractual joint ventures, wholly foreign-owned enterprises, and foreign-invested enterprises shall be dissolved under the decision of their competent administrative institutions or approving organs.  (ii) Dissolution under order for the cause of violating the law and administrative code, mainly those enterprises causing serious pollution or damage to local environment and has failed in harnessing pollution in due course hence being ordered to be closed by local government provided for the law.  (iii) Being terminated provided for the law, which is the main and the most-occurred cause for coercive dissolution arising from various causes mainly: a) the business license shall be revoked provided by law due to failure in operation within legally specified period since the date of establishment.   It is provided that all companies or other legal-person enterprise shall, if it has failed to operate within six months without reasonable ground shall be due to provoke its business licenses by registration organ;
 b) the enterprise has been found no business action within a certain length of time in its existence.  It is provided in the two aforesaid regulations the business license of companies, in condition it has terminated its business for six months or longer successively, for one year in case of other legal-person enterprises, shall be revoked by enterprise register organ; c) the enterprise has failed to submit to annual inspection; d) the business license has been terminated due to other illegal actions; e) the business license has been revoked provided by law due to serious commit against economic law and code, including: improper competitive action against the Law against Unfair Competition, action against Production Quality Law and the Law for Protecting Consumer’s Rights and Interests, producing and selling products that has not accorded with safety standard,  or personal injury or property damage of users caused by such.

    The legal-person enterprise shall commence ordinary liquidation procedure upon its termination caused by the aforesaid causes. The liquidation procedure shall be complicated or simple subject to different reasons for liquidation.  In the case of liquidation for enterprises under dissolution due to merging and split, as the credit and debt of the former enterprise shall be succeeded by the changed enterprise, the procedure is very simple as the liquidation does not include final distribution of property, while discharging debt is not a indispensable procedure as its debt can be settled down when operating liquidation or to be secured by equivalent property.  Apart from this, the ordinary procedure of liquidation is as the following.

    First, determining liquidation date.  The liquidation date is the starting date of the liquidation period as well as the starting date of liquidation procedure begins. It is provided in current law that the liquidation date shall be taken as the date the liquidation team sets up and a liquidation panel shall be set up within fifteen days after the dissolution has been decided in voluntary dissolution when the setting up date is taken as standard date.  The date of setting up liquidation panel shall be decided by relative authorities for mandatory dissolved enterprise.
     Second, setting up liquidation panel.  Liquidation panel is a legal institution necessary, on behalf of enterprise legal person, for executing liquidation, the structural factor for enterprise liquidation.  The setting up course and trustees of liquidation are different as enterprises dissolved for different causes; the process of setting up liquidation panel is different for enterprises with different nature. To those enterprises that have been dissolved voluntarily, the members of liquidation panel for common limited liability stock companies and common limited liability companies shall be selected from shareholders by the board of directors; the members of liquidation panel of common state-owned enterprises shall be selected by its competent upper department; the members of liquidation committee of Chinese-foreign equity joint ventures, Chinese-foreign cooperative enterprises and foreign-invested enterprises shall be appointed by its board of directors, joint administration committee and foreign investor and to be submitted to the authority for approval; the members of liquidation panel of Chinese-foreign contractual joint ventures shall be composed of directors, registered accountants or lawyers of China; the members of foreign-invested enterprises shall be composed by its legal representative, representative of creditors, and representative of competent organs. To those enterprises has been mandatory dissolved, the liquidation panel is, which shall be organized by competent authority, the members of its liquidation panel shall be composed by shareholders, trustees dispatched by relevant authority, accountants, lawyers, as stipulated, under the leadership of the management of the enterprise or the competent authorities. The court shall, upon application of all concerning parties, appoint members of liquidation panel betimes for liquidation to those enterprises, no matter what the reason for dissolution is, has failed to set up liquidation panel within legal term0.
    Third, releasing liquidation announcement.  The liquidation panel shall, after establishment, issue a bulletin to the public within the legally specified time and any creditor who has identified address, shall be given the notice upon which debtors shall declare obligatory right.  It is provided in the Company Law there shall be given notice to any holder of such a Company Law, within 10 days from the date the liquidation panel establishes, and make at least three announcements on newspapers within sixty days, and creditor shall, within thirty days (Ninety days for those who has failed to receive such notice) after it has received the notice, declare debtor obligatory right.

    Fourth, performance of duties. The liquidation panel shall commence its liquidation duties, examine property, discharge debts, formulate balance sheet and list of property, work out liquidation scheme which shall be submitted to the shareholders meeting or relevant competent authority that aims confirmation.  The liquidation panel shall, whereas the liquidation scheme has been approved, pay liquidation fee, salary, wag, labor insurance premium, debit tax, and discharge debts.

    Fifth, distribution of remaining properties.  Liquidation panel shall, after the aforesaid debt has been discharged, distribute the remaining property in accordance with investment ratio of the investors.  For Chinese-foreign equity joint venture, Chinese-foreign cooperative enterprises and exclusively foreign-invested enterprises, the part of remaining property exceeding the registered capital shall be regarded as profit and the income tax is due to be paid whereas by law.

    Sixth, formulation of the liquidating report and registration of termination.   The liquidation panel shall formulate liquidation report, which shall be submitted to the shareholder meeting and competent organs to get their approval.  Chinese-foreign equity joint ventures, Chinese-foreign cooperative enterprises and foreign-invested enterprises shall be submitted the liquidation report to the board of directors or the joint administration committee and approval organ, which, after it has been approved by the aforesaid organs, shall report to the original registration organ and register termination, and termination bulletin shall be released thereafter.  
    Analysis indicates there is great difference between ordinary liquidation and bankruptcy liquidation.   Its unique characteristics are stated the following aspects:
    First of all, there lies numerous and complicated direct causes for ordinary liquidation.  The "direct causes" here are the causes directly leading to the liquidation, which may arise from termination at the desire of capital contributors, or dissolution caused by external causes such as force majeure etc., or being closed by order because of illegal action, or dissolution under administrative performance of administrative departments such as revoking business license.  While the direct external cause is the single cause that leads bankruptcy, that is bankruptcy declared by the court because it has failed in discharging due debts.
    The next, the set-up of liquidation institution of ordinary liquidation had remarkable autonomy.   The members of liquidation institution in voluntary dissolution shall be appointed by the management of the individual in such case provided by law; while the liquidation institution shall be composed by relative authoritative organ, it is not provided in the law whom shall be candidates of the members, a great nature and autonomy shall be found in such case. 

    The third, the liquidation course of ordinary liquidation has great voluntariness.  Although the law provision of liquidation institute, the legal measure and process are the necessities in ordinary liquidation, external supervision and restriction as strong as bankrupt liquidation shall not be conducted to ordinary liquidation, which conduct strong voluntariness during the course of liquidation.  There hence arise some problems. 

   The fourth, no strict legal provisions on discharge order of common liquidating debts.  Whereas ordinary liquidation generally is not caused by debt crisis, the assets usually surpass its debts, and the situation is not as serious as an intimidation to the interests of creditors including staffers of the party, the state and other creditors, the law provides to pay off debts individually other than tendering in order. 
II. Bankruptcy Liquidation

   Bankruptcy liquidation is a legally specified mandatory liquidation, also named juridical liquidation.  The scope of bankruptcy liquidation is limited in company business under current conditions. the Corporate Bankruptcy Law (Trial Version) is applicable to state-owned corporate business, while Chapter 19 of the Procedure of Repaying Debt of Corporate Business's Bankruptcy (Chapter 19) of the Civil Procedure  Law applicable to non-state-owned corporate business. 

    The causes resulting in the bankruptcy liquidation are very simple and single compared with the causes resulting in non-bankruptcy liquidation, namely, the enterprise commences the bankruptcy liquidation procedure only after the people's court has released the bankruptcy announcement to lead to its termination.  That the court makes bankruptcy announcement must satisfy the following conditions, namely the first, the bankruptcy cause occurs in an enterprise, i.e. the enterprise has reached the boundary of bankruptcy.  The cause of the enterprise bankruptcy is the failure in tendering due debts.  That is, the enterprise is asset deficient to tender due debt.  It is possibly inability to tender due debts with assets, i.e. the asset-liability ratio is over 100%, or, the asset enter main is less than due debts, although the asset exceeds due debts, the quick ratio below 100%.  Simultaneously, the credit standing has been worsened severely, and has no attraction to potential investors to invest or to contract new loans to repay the old debt.  B) there is an entity who files the petition for bankruptcy.  In current situation of China, the case of bankruptcy is commenced by the filing of petition.   The subjects that have qualification to file the petition for bankruptcy shall be creditor, debtor and the liquidation panel in ordinary liquidation procedure.  The creditor and the debtor shall have the right to file the petition for bankruptcy to the court upon the causes of enterprise bankruptcy.  Petition for liquidation shall be filed to the court immediately upon discovery of the causes of enterprise bankruptcy.  C) the composition has been vetoed.  The veto may arise from: Being vetoed at the beginning, as the state-owned enterprise that files petition for bankruptcy by itself shall not be composed as the law provides, and the composition affairs has been vetoed during implementation of the composition agreement, as the debtor has failed to implement the veto agreement after it has come to terms, or the property standing continuously worsen during the implementation of veto agreement, or the action that has seriously damaged the interests of creditor, the composition has been vetoed at expiry; debts have been failed to tender at expiry of the agreed period.

   Liquidation panel shall be set up within 15 days after declaration of the court on declaration on bankruptcy and the case is commenced. Bankruptcy liquidation has, compared with ordinary liquidation, remarkable characteristics:

1) The cause resulted in the liquidation is single which is omitted hereby as the cause for liquidation is stated in the above  paragraphs. 

2) The setting up of the liquidation institution has enforceability.  That the juridical organ interferes directly the building of the liquidation panel is one of the important differences of bankruptcy liquidation from the ordinary liquidation. The Bankruptcy law stipulates the court that accept and hear the case shall designate the members of the liquidation panel from the upper competent department of the enterprise under filing, the financial department of the government and professional accountant within legal time to compose the liquidation panel to take over the enterprise under filing. The "appoint" here embodies the authoritative position of the court in building the liquidation panel in the process of bankruptcy liquidation. However there exist many problems in practicable technical operation. As the majority of the members of the liquidation panel appointed by the court are officials of government departments, the court is sometimes very difficult to be satisfied, i.e. failure in appointment, on which the juridical interpretation of the supreme court stipulates further, "prior to the building of the liquidation panel, the people's court shall hold a conference with the local government of the same level to appoint by official letter the members of the liquidation panel from the competent department of the upper level of the enterprise under filing, departments of financial, industry and commerce administration management, planing, audit, tax, commodity price, labor and personnel affaires departments and professional personnel. Once being designated, the unit and personnel concerned are not allowed to evading or desert the post with any pretexts.  The leader of liquidation panel shall be appointed by the court."  It is obviously embodied the administrative style under planed economic system of bankruptcy liquidation lies in the fact the court makes use of the administration intervention and administration order of the government in the composing of bankruptcy liquidation.  Nevertheless, there lies the possibility most members of the liquidation panel may fail to provide reasonable work time in liquidation panel resulted in less liquidation efficiency because of their busy official work. This is not coincidental with the requirement to bankruptcy process for normalization, specialization and marketization of the liquidation panel market economy.  Administrative intervention to the liquidation panel should be limited to avoid conflict for interests between all departments in liquidation course.  Nevertheless, some probing and reform in socialization of liquidation panel has been carried out in some areas.  For instance, a liquidation intermediary institution composed of lawyers and accountants has been set up in Shenzhen and the institution shall dispatch personnel upon notice of the court to commence liquidation upon bankruptcy cases.  It is a good example for reference of composing new bankruptcy law.  The enforceability of composing of the liquidation panel should be embodied mainly in the leadership upon the court. 

3) Normalization and complexity of liquidation process. Legal process of bankruptcy liquidation is substantially a juridical procedure not directly carried out by the court, whereas the liquidation institution shall work under strict supervision of the court and the creditors meeting.  Section 3 of Article 24 of the Enterprise Bankruptcy Law stipulates the liquidation panel shall be responsible and report work to the people's court.  The juridical interpretation of the Supreme Court stipulates the liquidation panel shall attends as a nonvoting delegate the creditors meeting and is under supervision of the same. Therefore, the liquidation panel shall exercise the liquidation act under dual supervision in implementing its liquidation duty and which, without any willfulness as in ordinary liquidation, shall protect the interests of creditors in a larger extent. 

As the enterprise under filing has limited asset, treatment to every credit or debt and assets may have concern to interests of immediate or vital interests of all creditors, therefore the Enterprise Bankruptcy Law stipulates strict prescriptive period and enforcement procedure of exercising some specified rights in the course of bankruptcy liquidation: recall right of recall right holders, the setoff right of setoff right holders, and the right of rescission enforced by the liquidation panel and the obligatory right that has equity security.  In the procedure of bankruptcy liquidation, handling of these rights makes bankruptcy liquidation more complicated than ordinary liquidation.

4) The distribution of asset enter main must be strictly amendable to legal sequence.  As the enterprise in bankruptcy has limited property that is insufficient to repay all its debts, wherefore dividing the credits of creditors into privileged credits and common bankruptcy credits by nature is to be required.   The privileged credits are preferential obligatory rights in distribution of bankrupt property as they a) are not the equity security credits, b) shall be claimed preferentially prior to bankrupt procedure, c) shall not accede bankruptcy liquidation distribution.  As the Enterprise Bankruptcy Law stipulates in Article 37, the bankruptcy asset, after the bankrupt fee has been appropriated preferentially, the bankrupt property shall be discharged in the following sequence: (1) due salaries and labor insurance premiums; (2) due tax, (3) bankrupt credits, (1) and (2) are privileged credits, while the (3) is common credit.   The privilege of salary is based on the real situation of China.  As the system of low salary and high employment right has been the labor system in China for a long term, salary has been staying at the standard of keeping lowest living standard.   The failure of salary payment for the reason of bankrupt will seriously influence normal livelihood of staffers, which may bring steadiness of social order.  The due labor insurance premium payable by the enterprise shall be listed privileged credits as insurance is an aid to staffers upon age and illness, which is also of great importance to interests of staffers.  The next, the tax of the enterprise due to the state, as the tax to the state, as the must to be paid off, shall be listed as the second sequence where the enforceability of tax is embodied: the lost of tax due to the state by immunity of the enterprise in bankruptcy shall not be allowed.  The common credits of ordinary liquidation obligatory rights shall be paid with the remaining part after due salaries, due labor insurance premiums, and due tax have been paid out.

   In performance of bankrupt distribution, must implement  principles as a) the bankrupt

     property must be distributed in legal  sequence, only all the discharging  requirements of the 
     last creditor have been satisfied, the bankrupt equity shall be  distributed to the next creditor. 
The bankruptcy equity shall be distributed on  proportion in the case the bankruptcy equity has 
failed to tender all credits of the same  sequence.  These principles embody in full the unique 

legal enforceability of bankrupt distribution different from the general liquidation distribution. 

III. Solution to the Conflict between the Two

   Analysis proves that the two liquidations have great difference arising from the will of ordinary liquidation and the enforceability of bankruptcy liquidation. The interests of debtors shall be damaged or threatened at the time the enterprise has been dissolved when a) the capital contributor has decamped and nobody has taken the responsibility to pay off debt, or b) revoking registration without liquidation, or c) the upper level competent department, in order to evade debts, simply evokes its enterprise at the lower level with debts. All of these will directly damage or threaten interests of creditors.  This variety of cases has accounted for a great weight in economic cases accepted by the court in present juridical practice. Whereas the legal system in China in this aspect is yet imperfect on whether the bankruptcy procedure is introduced when the aforesaid circumstance occurs to protect interests of creditors through the mandatory repayment of debts.  Therefore, there is great need to formulate a unified liquidation law for normalizing this issue. It is suggestible that full attention be paid to this respect in formulation of a new bankruptcy law.  The following is my viewpoints in these respects for solution.

   1) Formulating ordinary liquidation law to strengthen the liquidation responsibility of corporate business and to enhance the right for creditors to participate in the liquidation. 

   It is found that there is no unified normalizing document on ordinary liquidation in China, while independent legislation has been formulated by some local authorities. The People's Congress of Shenzhen Special Economic Zone has formulated and enforced local regulations on liquidation for years, which may be used for reference in formulation of such law by the central government. 

   Some enterprises, after having been voluntary dissolved, have refused to carry out legally the liquidation, regardless whether their property is enough to offset the debts, and exercise the practice of all distributing up, or terminate the enterprises when they are in heavy debts.   Even though the creditors shall file claims to the court for protecting their rights and interests, and even though the court has made decision to benefit creditors, the post remedy is unhelpful to the event as the equity of the enterprise has been disposed up. Therefore, it shall be clearly stipulated in legislation that enterprise shall, within legal time as of the date of making decision on dissolution or starting from the date of occurrence of cause in fact of dissolution, notify creditors and release announcement many times. The creditors shall, within the legal time upon receiving the notice or the date of first announcement release, have the rights to declare credits.  The creditors with large credits and the representatives of creditors with small credits shall have the right to participate in procedures of enterprise liquidation and, the enterprise liquidation panel shall not exercise liquidation act to dispose of the enterprise's property prior to expiration of the credit declaration time limit.  For those enterprises that have failed to distribute notice and to release announcement, or cancel registration without liquidation, the legal responsibility and till the criminal responsibility of the legal representatives and persons directly in charge of enterprises shall be investigated directly.  Hence, full intervention of creditors and the conflicting interests of creditors and the enterprise can be used to supervise enterprise liquidation, an effective measure to prevent trouble before it happens.

    (2) Definite stipulation to the subject position of the enterprise shall be made after the business license of the enterprise has been revoked
    Revocation of business license is an action of administrative organ to dissolve an enterprise through administration. The enterprise shall, after its business license has been revoked, alike to dissolution by other causes, commence liquidation procedure, discharge debts, and then cancel registration. While leaves a question on if the enterprise, after its business license has been revoked, has refused to make liquidation, or, evades deliberately debts, resulting in failure of creditors to claim for debts, is granted to file bankruptcy to the court?  There are two different viewpoints currently.  One of them believes that the enterprise has obtained legal personality at the date of issuance of the "Business License for Enterprise", therefore presence or lack of business license of corporate business is the sole basis of capacity of legal person of enterprise.   The enterprise shall have no capacity of legal person after the business license has been revoked.  The bankruptcy system of China is only applicable to legal person, therefore enterprise, after the business license has been revoked, shall not be the subject of bankruptcy thereafter.  While another viewpoint believes that attainment of business license of corporate business is both the evidence for enterprise to obtain legal personality and the mark for enterprise to acquire the right to operate.  Revocation of business license is only deprivation of the right of operation, not cause of elimination of its capacity of legal person.
 Therefore, the court shall accept the creditors' application for bankruptcy and place a case upon file. Different knowledge and lack of clear legal provisions have led to the result that the court has refused most motion for bankruptcy, that is disadvantage to protect the legal rights and interests of creditors.

        The author supports the second viewpoint, i.e. the revocation of business license shall not eliminate the capacity of legal person of an enterprise, and it is the elimination of operation right granted by the state. Because a) Article 40 of General Provisions of Civil Law stipulates: "In termination of legal-person enterprise, legal liquidation shall be carried out, all activities other than liquidation shall not be granted". Article 47 of the same stipulates also, "liquidation team shall be set up to perform liquidation upon dissolution of enterprise ".  This indicates that no matter what the cause leading termination is, liquidation is a necessary procedure.   Furthermore, revocation of business license is not the same matter of cancellation of registration, the capacity of legal person only eliminates upon canceling registration.  B) Article 196 of the Company Law stipulates, in liquidation due to company's dissolution, the liquidation team shall, upon discovering of the insufficiency of company equity for discharging debts in course of liquidation, file the petition immediately for bankruptcy to the people's court.  This provision indicates also that there exists still the legal personality of the company in course of ordinary liquidation, otherwise the law would not stipulate ordinary liquidation is shifted to the bankrupt liquidation. C) the change in nature of legal person after the business license has been revoked and before liquidation has completed, is not the elimination of legal personality.  The enterprise shall exist as an operating legal person before its business license has been evoked, while the enterprise shall exist as a liquidating legal person after the business license has been revoked. Substantially, it is still the same legal person.

  Based on the aforesaid reasons, because the legal personality of the enterprise shall not eliminate after its business license has been revoked, creditors may file petition for liquidation to the court and the court shall place a case upon filing.  Thus, it will not only reduce evading debts, and will also protect, to the maximum extent, interests of creditors. It will play important role in protecting the normal social and the economic order thereby.  
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