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1. Absence of insolvency law history and tradition has made it difficult to both develop and apply an insolvency law regime in the PRC.  
2. Present insolvency law system is inadequate for a market economy, concentrated on state owned enterprises, diverse number of laws containing ‘fleeting’ reference to insolvency.  There is a clear case for reform.  
3. New law has been in course of preparation/consideration for 5 years or so.  Latest draft now under consideration by committee/s of National People’s Congress.  This latest draft contains much to commend.  Demonstrates a willingness to examine and to incorporate experiences and precedents from other jurisdictions.  
4. Evaluation of a proposed law is difficult because no precedent/judgement of application is possible.  Also, identification of objective standards can be a problem.  Comparative study work of Asian Development Bank and other international agencies (IMF and World Bank), now provide a useful guide to common ‘universal’ areas of policy and principle in insolvency law systems.  
5. Using those criteria, evaluation of the draft new PRC insolvency law shows many elements of sound policy and many basic principles of a modern insolvency law regime.  Examples are different forms of relief with provision for conversion from one to the other; good stay and suspension of actions provisions; a well-constructed reorganisation process; and wide coverage of antecedent transaction avoidance.  
6. Areas that might usefully be reviewed and improved include the following:
· Application to natural/legal persons (concern at mixing the two).  
· Although the law applies to all forms of corporate enterprise, state enterprises are still singled out for special treatment.  
· Greater clarity is required regarding areas of threshold commencement criteria – ‘unable to pay due debts’, ‘cessation of payments’.  
· The court process and period of time for the actual commencement of an insolvency case requires review and improvement (delay in the operation of the stay and suspension of actions provision; absence of urgent interim provision).  
· Improving the passage of the reorganisation process by, for example, imposing a time limit for the production of a proposed plan of reorganisation.  
· Setting qualifications and other standards for insolvency professionals; establishing a government funded public office to handle the bulk of cases of liquidation or bankruptcy.  
· Providing for greater involvement and more information for creditors in the reorganisation process.  
· The division of creditors into, for example, employee and tax classes is questioned as also are voting requirements (majority in number present + 2/3rds majority in value present or not).  This is certain to produce deadlocks.  
· Absence of specific requirement that a reorganisation plan should be subject to objective, independent analysis.  
· Too much involvement of the court in ‘administrative’ detail.  
· No provision for possible amendment of plan of reorganisation.  
· Traditional priority for payment of debts is followed – question arises regarding the treatment of taxation debts.  
· Antecedent transaction avoidance provisions provide good general coverage but they are not sufficiently detailed for commercial certainty.  
· Disappointing absence of provisions regarding recognition and co-operation in cross-border insolvency cases.  
7. There are also some important questions concerning institutional capacity in the PRC to apply the new law that must be addressed.  These include issues concerning the capacity of judges and the courts; the training and organisation of private professionals; and the establishment of a public sector agency to conduct cases of liquidation and bankruptcy.  

8. Finally, there is a need to consider related laws and their application, such as general corporate regulation; corporate governance and accounting standards and their application and enforcement; secured transactions and the treatment of secured creditors in an insolvency context.  

