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1. A new bankruptcy law is long overdue in the PRC. The Draft Law represents a considerable improvement over the 1986 Enterprise Bankruptcy Law (Trial Implementation). 

2. The Draft Law will no longer cover state owned enterprises (SOEs). Removal puts off problems for which SOEs are notorious.  In addition there are many other laws that also need to be repealed, coordinated, amended. 

3. ADB worked with the State Economic and Trade Commission (SETC) on two major technical assistance projects on SOE insolvency reform.  The first was a review of the legal infrastructure related to SOE insolvency and restructuring, and the practical problems that SETC encountered in its work with SOEs. 

4. The major findings of that TA which concluded in 1996 were:

· The involvement of multiple government agencies in insolvency must be reduced. 

· An insolvency law should not in any way deal with the social welfare and debt obligations of SOEs. These issues need to be handled before a new insolvency law is created. Avoid infection of new law with old problems. 

· SOE insolvencies should be handled under a separate law, since this is a unique systemic problem.  

· Insolvency administrators should be utilized by the courts.  A training scheme should be established for insolvency practitioners, including administrators, judges, liquidators, and others. 

· A new law should cover all economic units or business entities.  Simple definition of insolvency based upon the cash flow test. Failure to pay a debt creates a presumption of inability to pay.  Insolvencies should not be delayed due to inability to settle workers (waiting indefinitely harms the value of the enterprise, and might make a decent SOE hopelessly bankrupt). 

· Reorganization should be done only if it offers the possibility of corporate survival.  No unsound companies go back into the marketplace. 

· The government should settle redundant workers, not the insolvent enterprise. Government should handle pensions, medical, housing, and unemployment benefits.  

· Training of insolvency judges and administrators should be started in a serious way as soon as possible. 

· Accounting recommendations included the requirement of regular, external audits of the financial statements of SOEs. 

5. In 1998, ADB held three regional seminars for SETC officials, judges, lawyers, academics and other insolvency practitioners who would likely be involved in implementing restructuring efforts. 

6. On the Draft Law, it  will cover many more business entities than the 1986 Law. A cash flow test (inability to pay debt when due) is used. 

7. The law only applies to non-SOE insolvencies. 

8. The Draft Law strengthens the hand of creditors, and moves from a largely “creditor absent” to a creditor driven system.  The only major exception is its avoidance of the issue of SOEs.  

9. The Draft Law clearly presents the basic process of both reorganizations and liquidations.  

10. The Draft Law compares reasonably well with the good practice or international practice standards.  However, significant improvements could be made.  

11. As for SOEs, could avoid insolvency indefinitely. If the Draft Law will no longer cover SOEs, and the department in charge might never approve the insolvency. 

12. Actual practice on SOEs is quite different. Many SOEs have recently initiated bankruptcy proceedings without the approval of the department in charge and the courts have allowed this. 

13. Creditors would have a difficult time to commence an insolvency proceeding against an SOE that did not wish to go into an insolvency. 

14. An SOE that is favored by the Government at the present time, may not be so favored in the future.  This fact, coupled with the protection from insolvency will likely mean that creditors will be increasingly reluctant to lend to SOEs.  

15. What happens to the other laws, e.g., 1996 FIE Liquidation Procedures, 1991 Civil Procedure Law, the various State Council Notices (resettlement of workers) from 1997 and 1994, the 1991 Supreme People’s Court Opinion on the 1986 Law. 

16. There is a big question mark on insolvency administrators and their credentials, training, retention, salaries.  Same is true for reorganization executors. 

17. Judges need special training in the new law and its implementing procedures as well.  They need a great deal of training in the restructuring area in particular.  

** The views expressed in this paper are those of the author, and do not necessarily reflect the views of the Asian Development Bank, or the Office of the General Counsel.  
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